INTRODUCTION Legal scholars from the Global South reading William Twining's Globalisation and Legal Scholarship
1 for the first time will find it interesting on many levels. For a start, it builds upon his work on the broader subject of what he terms 'general jurisprudence' . 2 Twining's general jurisprudence would seem to be a departure from the often atomised and insular treatment of the subject in dominant legal thought that is driven mostly by EuroAmerican traditions. It also confirms a variety of canons on the relationship between what could be called subaltern legal formations and liberal-and what is sometimes described as parochial 3 -legal theory.
I do not use the subaltern concept in the context of a political category. I rather use it in a legal geographical sense as bringing within its ambit those discreet, marginalised, non-Western legal regimes and systems prevalent in different regions of what is commonly known as the 'Global South' . The 'subaltern' I have in mind here is the category of legal systems and formations that could parallel the poor and disempowered in a political sense such that those legal systems are consigned to the margins and periphery of legal/cultural discourse. I mean the legal systems of 'the Ancient World, the Orient, 4 the Primitive World, the Third World, the Underdeveloped World, the Developing World and now the Global South' . 5 I also have in mind the legal systems of 'poorer and less technologically advanced societies' in contrast to their 'liberal, well-ordered' or 'hierarchical' counterparts. 6 This essay uses sub-Saharan Africa as an exemplar of the subaltern society that is herein suggested. While I illustrate my argument mostly by reference to that region, this should not be taken to suggest that there are monolithic subaltern or African legal systems. My initial contention is that by welcoming a cosmopolitan discipline of law which encompasses 'all levels of social relations and legal orderings' 7 (both dominant and peripheral), as well as by suggesting that the intellectual heritage of Western jurisprudence be adapted 'to the new predicament of global law' 8 , Twining offers a platform to these apparently fringe legal systems and formations to assert their relevance in a world in which globalisation is fuelling debates about pluralism in normative legal orders at the domestic and international fronts. This intervention supports the proposition that what seems to have normalised as a scholarship of reaction animating much of the Global South's discourse on the uses and abuses of liberal jurisprudence and legal theory would not be enough under a globalised context to represent Southern, or for that matter other subaltern (peripheral), 9 voices in this debate. What I intend to do in this contribution is examine the potential opportunities that exist within Twining's theorising, to reclaim and de-marginalise non-Western understandings of the law and its social value within the context of globalisation. Second, I will briefly discuss what could be the implications of his proposals for globalised legal 3 Ibid, 10. 4 See Edward Said, Orientalism (Vintage, 1978) . 5 Jean Comaroff and John L Comaroff, 'Theory from the South: Or, How Euro-America is Evolving toward Africa' (2012) 22 Anthropological Forum 113. 6 John Rawls, 'The Law of Peoples' (1993) 20 Critical Inquiry 44. 7 Twining (n 1) 9. 8 Ibid. theory on legal education and scholarship in the Global South generally and Africa more specifically.
THE COMPLEX FIELD OF LEGAL THEORY
Before considering Twining's specific insights which are central to my intervention, it is important to take a look, however cursory, at the general field of jurisprudence and legal theory, as this will enable a clearer understanding of the novel ideas he is bringing to the field. In doing so, I will look at two different strands of scholarship that tend to perceive both complex and dichotomous tendencies in legal theory. Michael Giudice identifies 'diverse cohabitants' associated with legal theory including moral, political, or normative, descriptive-explanatory, and social scientific theorists of various kinds.
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Notwithstanding their numbers, Giudice collapses these competing paradigms into two distinct categories: participant/internal and nonparticipant/external theorists. While the former is positivistic and takes on board the ideas of famous thinkers like HLA Hart (conceptual analysis) and Hans Kelsen (pure theory), the latter is more empirical and accommodates such legal scholars as Richard Posner (social scientific and socioeconomic legal theory In developing and situating his contribution within the pluralism/globalisation debate, Twining first notes the diffusion, reception and transplantation of legal traditions across jurisdictions, also acknowledging that imperialism and colonialism are factors that to a great degree accounted for this diffusion. 'Law spreads with Empire,' he states. 25 Consequently, Twining asserts that the law of the modern state is but an exclusive creation of European and Anglo-American legal traditions, which has 'spread through nearly all the world via colonialism, imperialism, trade and more recent neo-colonial influences' . 26 Just as significantly, in most postcolonial subaltern states questions persist as to the suitability of the imposed legal traditions in dealing with social issues that are context-specific in institutional and cultural terms. What this makes clear is that imposing a particular legal system (complete with the theoretical ideas that undergird it) on a colonised territory is no guarantee that the imposed system and theory will achieve anywhere near the same results in the colonised territory as in the territory of the imposing power. 27 This is an important lesson in the spread of dominant legal theory and traditions through colonialism and imperialism. In Africa specifically, liberal construction of law that is removed from time, social context and historical circumstance has not fulfilled the ambition of social engineering. proper place of law in society (especially the major questions of what law, for what society, through which sources) is therefore still very much unsettled in those environments. It has been rightly argued that the failure of imposed law in the post-colony could be a result of the theoretical reasoning that undergirded it. An example of this failure could be in the area of crime prevention and punishment of which I use the African context again for illustration. The claim is that the Western mode of legal reasoning which is still dominant in the current African systems of legal justice has been largely ineffective in dealing with what is described as 'metaphysically induced criminalities and other forms of covert wrong doing which are now rampant in the modern African society' . 29 It was therefore recommended that a 'methodology of African metaphysical epistemology 30 be adopted to complement the Western mode of legal reasoning in order to enhance truth finding … before legal justice is dispensed' .
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Ideas similar to this, as well as the impact of globalisation and the turn to legal pluralism, have sharpened the edges of these inquiries, and Twining is very much aware of this fact. As such, rather than dissentions over theoretical paradigms in a normatively liberal and conceptually unitary legal field, he guides the debate towards the recognition of differences and diversity in the range of peoples subject to the law as well as the existence of plurality in the normative sources of law. Twining says law is 'a participantoriented discipline largely concerned with the details of immediate, practical, local problems' . 32 He is keenly aware that 'globalisation may lead to legal scholarship and education becoming detached from its roots in a particular legal tradition and local legal practice' and that this could be a danger. 33 Nevertheless, therein also lies the opportunity to realise the hopes of global legal diversity or pluralism. He argues that 'legal practice in a multi-cultural society needs to some extent to be multicultural' . 34 Though his use of 'legal practice' in this statement might suggest a narrower, profession-related idea, I would see it as incorporating the theory within which the practice is embedded as well.
HARTIAN POSITIVISM AND THE MARGINALISATION OF CUSTOM
An integral part of the colonial project was the delegitimation and marginalisation of 'native' legal systems and processes. 35 To justify colonialism and advance its goals, it was 29 Ibid. 30 An 'African epistemology' encompasses, according to the author, four basic ways of knowing: divination, revelation, intuition, and reason, each of which could fall into the categories of the supernatural, natural and paranormal. The major reason Hart advances as an explanation for custom's inability to ground positive legal norms is that 'the legislature may by statute deprive a customary rule of legal status' . He then mentions the predominant colonial practice of that period by which, to be fit for legal recognition, customs were subjected to 'tests' , including the test of reasonableness.
39 These tests would require, for example, that to be rendered applicable, a rule of customary law shall 'not be repugnant to justice and morality' (in Kenya and Malawi), not be 'repugnant to natural justice and morality' (in Southern Rhodesia), not be 'repugnant to natural justice, equity and good conscience' (in Ghana, Nigeria and Sierra Leone), or not be repugnant to 'justice, morality or order' (in Sudan). Besides, globalisation and Twining's shade of general jurisprudence are breathing new life into that system of social regulation. Along similar lines, it has been argued, there might be a big lesson for globalisation as presently understood to learn from the literature on law and colonialism. 48 Significantly, all over Africa, customary laws continue to 'govern civil and criminal affairs including family relations, traditional authority, property rights, and succession' . 49 In recent practice, rules of custom and local legal processes are beginning to be favoured over and above formal legal institutions conceived under liberal notions and positivist thinking in justice delivery mechanisms.
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That customary law remains a strong means of social regulation in Africa and elsewhere in the Global South in spite of colonial and postcolonial influences 51 confirms an all too familiar fact: law is not totally abstract or acontextual. It must be understood within a specific social and cultural setting. Theorising law in terms of legal doctrine, meaning the 'rules, principles, concepts … values and the modes of interpreting and reasoning' 52 of a hegemonic system, departs from this contextual approach. As Twining asserts, globalisation and the pluralism that comes with it are challenging 'standard, taken-for-granted assumptions underlying [the] received tradition of academic law' .
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This challenge is significantly more crucial for subaltern legal systems, their scholars and policy makers. It is not in doubt that the dominant legal ideas, systems and institutions transplanted through colonialism in the subaltern regions have not had the same impact in the postcolonial environments as they did for the regions from which they originated. 54 There could be a range of reasons for this. For one, it could be that the receiving environments had neither equivalent institutional support as in the colonising formations nor relevant contextual practices and were therefore ill suited to the systems being transplanted. Yet this was apparently ignored in the hope perhaps that with time the challenges of socially constructed peculiarities would be overcome. This has not quite happened. Instead, mutual tension continues to define the relationship between the recipient systems and the traditional forms of social organisation postcolonisation. 55 Globalisation and pluralism, it would seem, enjoin an understanding of this phenomenon of tension as a pathway to producing more inclusive legal knowledge useful to a diversity of social communities. It could be argued that transplanted colonial law did not fail in colonised territories since it was very useful in creating an environment conducive for the extraction of labour and resources. The question could also be asked whether subaltern colonial societies actually needed to have equivalent institutional and practical social support for law to achieve its purpose. These two concerns are at the heart of Twining's analysis as well as this intervention. We have to note that a globalised understanding of legal knowledge, as Twining pursues it, does not just seek to pluralise the idea of law but also welcomes new theories alternative to the dominant liberal Euro-American traditions. Why are the theories developed by 'modern European sages' 56 considered relevant to 'other' societies (especially the subaltern) of which these Euro-sages 'were empirically ignorant?'
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Twining seems to argue (and Chakrabarty supports) that because of globalisation or pluralism it might be time for practitioners of the marginalised legal systems to 'once again return the gaze' .
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But they cannot return the gaze if all they ever do is react to or reproduce the same theories developed in Europe and elsewhere in the West. It is therefore useful to recognise that while the law under conditions of violence and physical oppression seemed to have aided the realisation of colonial goals, this sense of order completely unravelled once colonialism ended. Why did this happen even when it was the case that the local elite that took over power in the post-colony only increased law's violence as a tool of oppression? The answer to this question could very well lie in the differing understandings of the role of law in the colony on the one hand and the post-colony on the other. It has been argued that colonial/imperial power provided only the scripts for governance. 59 It was more a rule by law than of law; not only was it a stranger to the idea of rights but in addition its pretension to separation of powers and decentralisation only masked the fact that the 55 To resolve this tension, the powers of the dominant legal system through colonialism subordinated the traditional legal forms to the imposed one. centralised nature of colonial state power greatly minimised the possibility of even the mildest risk.
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On the contrary, law had a different justification in the postcolonial subaltern state. At least in theory, and unlike during colonialism, law's justification thereafter transcended the mere objective of resource and labour extraction. 61 In the postcolonial context, it needed to be more development-centred and also connected to the question of fundamental rights; none of which was the case in the prior era as earlier argued. Law also had to become useful in managing multiple layers of ethnic, religious and other frictions arising primarily from the centralised nature of colonial power. How possible was it then that these altered objectives of the law could be realised when its rationale had changed in the postcolonial setting at the same time that the undergirding legal institutions operating this altered understanding remained rooted in the dominant colonial ideology? To further explain this point, it is particularly important to borrow the parallel that is drawn between states where colonialism had been very intense and those states where it was less so. While in the former states colonialism led to the transplantation of legal ideas and significant displacement of the traditional forms of order and dispute resolution, 62 in the latter states, some effort was made to retain those local forms of order and dispute management. This difference would seem to have impacted the role of law in the postcolonial developmental experience. By way of illustration, Botswana has been put forward as one such state where the 'effect of British colonialism … was minimal, and did not destroy inclusive pre-colonial institutions' . 63 It is often projected as an African success story and by some accounts was the 'fastest growing country in the world' from 1965 to 1995. 64 This contrasts sharply with the experience of other contiguous former British African post-colonies like Zambia and Zimbabwe. 65 When matched against Botswana, these latter countries hardly come up to scratch. 60 Ibid. 61 Some scholars have paid attention to how colonialism transformed the developmental trajectories of nearly all regions of the world. 'They divide colonialism into two broad categories -settlement and extractive. Settlement colonies were created in areas with relatively benign disease environments yet without large indigenous populations. According to these authors, because settlers both demanded and helped to construct institutions that protected property rights, settlement colonies had relative effective legal systems, institutions that persisted and thereby benefited postcolonial development. Alternatively, where large-scale European settlement did not occur, colonial state officials were not constrained by European settlers, focused simply on expropriating wealth from the colonised, and therefore failed to provide the same legal protection of property as in settler colonies. ' Some scholars have argued that the apparent disparity between these countries in developmental terms can be explained in part by the intensity of colonial rule and the reasoning behind its legal and institutional platform. 66 While Botswana was a settler colony, the other two were basically extractive. Law was used in a fashion that suited specific colonial agendas. While in extractive colonies the objective was principally 'to expropriate rents as quickly as possible rather than thinking of the long run' , 67 in settler colonies, the colonial powers had more long-term goals. This had implications for the application of the law as a neo-liberal idea as well as the basic theoretical planks supporting it. Sadly, the particular formulation of law, in its extractive incarnation, has persisted well beyond colonialism and with mixed, mostly less than positive, results for the postcolonial subaltern state. There is therefore a growing recognition that the Eurocentric conception of legal knowledge and theory is open to critique, and this has been noticeable in the legal scholarship from subaltern legal traditions. 68 In the area of constitutional law, a recently published edited volume was devoted to answering the question whether the time had come for the development of a constitutional theory of the Global South in general. 69 In Africa, Shivji argues that the continent-wide liberal democracy and the constitutional order upon which it is based have become far too fragile and unsustainable. 70 Instead, he suggests that Africa needs to 'construct a political and constitutional order rooted in alternative forms of state and democracy based on popular livelihoods, popular participation and popular power' . 71 This argument has also been extended to the human rights field. One scholar suggests that in order to promote local capacity for improved human rights conditions in Africa, for example, the process 'must build on what actually exists on the ground because attempting to impose norms and models developed elsewhere is both objectionable as a colonial exercise in cultural imperialism, and unlikely to be workable in a sustainable manner in practice' . 72 
GLOBALISED LEGAL THEORY AND THE SUBALTERN CHALLENGE
Based on a close reading of the interaction between the dominant Euro-American legal tradition and the subaltern systems upon which that tradition was imposed through colonialism, two major propositions can be presented. One is that this dominant legal academic discourse, according to Twining, 'has tended to be ignorant, even ethnocentric, about other legal traditions and belief systems' . 73 Second, it is obviously not in doubt that the theories of this dominant tradition (and this is not discounting its merits) have not quite served the legal needs of subaltern societies and is literally facing a push-back within the context of globalisation, multiculturalism and pluralism. 74 In some instances, those who practise the traditions of marginalised legal systems are bearding the lion of unitary legal production in its den. 75 The question that arises then is how this evidence can inform legal theory and scholarship in the subaltern regions going forward. Twining asserts that as the legal discipline becomes more cosmopolitan, there is a need for scholars from the dominant traditions to 'become better acquainted with the leading thinkers and salient ideas and controversies in other legal traditions and to extend [the] orthodox canon of juristic texts' . 76 But while this suggestion might be a useful one, it has to be placed in its correct context. The marginalisation of non-Western legal ideas is not so much due to the failure of the Western legal establishment to recognise those subaltern paradigms. To be sure, my critique of this marginalisation is in no way intended to question the usefulness of Western ideas of law to the West. Those ideas have served the West to a great extent as Western modernity has been built essentially on those theoretical formulations. My concern is how and to what extent this essentially Western knowledge could be adapted to subaltern settings in such a way that other non-Western notions of law are strengthened rather than erased. Twining makes a similar point when he asserts that as cosmopolitanism pushes the boundaries of law as a discipline, 'we need to be better acquainted with the leading thinkers and salient ideas and controversies in other legal traditions and to extend our orthodox canon of juristic texts' . 77 This places the ball in the court of subaltern thinkers and scholars to show the 'ideas and controversies' of their legal systems at the theoretical level. They seem not to have done so in my view, for two main reasons. The first reason is that Southern scholars tend mostly to react to knowledge produced by the dominant culture, either because this is the only course open in the circumstances 78 or because such liberal ideas are 'impossible to think of anywhere in the world without invoking certain categories and concepts, the genealogies of which go deep into the intellectual and even theological traditions of Europe' . 79 The second reason is that there seems to be a mismatch between knowledge produced in the Global South and the actual practices of their societies in contrast to the synergy that seems to exist between the two, that is, knowledge and practice, in the West. I will discuss these factors in sequence.
There is some evidence in the literature of a tendency for Southern (subaltern) scholars to only react to or apply theoretical knowledge from the dominant tradition. In 1993, for example, the volume Nigerian Essays in Jurisprudence edited by TO Elias and MI Jegede was published. It was intended, as one of the editors stated, to 'put forward … ideas and thoughts on jurisprudence and legal theory as … [a] contribution to the current problems in law and action for the world' . 80 Two contributions from that volume However, his entire analysis of this apparent loss of legal identity then rested on the ideas of Frederick Charles Von Savigny, the historical school of jurisprudence and in particular the concept of the Volksgeist. He asserted that the idea of the Volksgeist 'is readily understandable to any people involved in the political struggle for national rediscovery or self-determination, especially after a lengthy spell of foreign colonial tutelage which … creates [a] crisis of identity for the legal order of … colonial peoples' . 87 More recently, Idowu sought to interrogate the ways in which the historical and cultural heritage of Africa is reproduced, projected and represented in contemporary philosophical disquisition. 88 He first noted responses to the 'unrepresentative' nature of the import and substance of African theory of law in general jurisprudence and argued that 'beneath the absence of an Afrocentric approach in mainstream, general jurisprudence is the view that mainstream jurisprudence subscribes to a Eurocentric historiography defined essentially in skeptical and racial terms' . 89 In addition to an admirable effort to unearth what this Afrocentric contribution to general jurisprudence could be, Idowu's analysis quickly dissolved into a response to David Hume and Georg Wilhelm Friedrich Hegel on their views of Africans as a people, which, Idowu says, are coloured by 'racial prejudice' . 90 Similar to this is the great intellectual ink expended by three African scholars on the impact of legal positivism on African legal tradition that dwelt on elements of legal positivist theory as understood from the writings of Western scholars including Thomas Hobbes, John Austin and HLA Hart. 91 The second factor is that there is an apparent disconnect between ideas generated in the South and the social and political practices of these ideas within that environment. While it is evident that the socio-political practices of the West enabling their prosperity were substantially based on the knowledge produced by their major theorists and thinkers, 92 the same, it seems, may not be said of the Global South. When not reacting to the dominant theoretical ideas, 93 subaltern thinkers seem to run on empty because there is little linkage (if at all) between their theorising and the actual practices of their social and political systems. This is a major challenge.
I looked at previous attempts to universalise legal theory through the writings of major Western legal theorists and thinkers. I noted how they did this in a fashion that clearly marginalised and subordinated non-Western understandings and ideas of law. Yet, the very concept of law and its socio-political characteristics are still essentially contested. This is as much the case in the West as in previously colonised subaltern regions of the world. In the latter territories, law's positivist incarnation has apparently not been as effective as in the colonising societies from which its concepts and theory were transplanted.
Borrowing from Twining's insights, I have argued that globalisation and pluralism as contemporary ideas are offering an opportunity to marginalised or subaltern legal systems to contribute towards the development of a legal theory which accounts for a diversity of traditions. But in utilising this opportunity, it has been suggested that scholars from the regions where the subaltern traditions are still very much in practice must move away from a place of reaction to a place of agency. In constructing theory from the standpoint of the subaltern systems, not only would it be required that specific theoretical ideas be placed on the table, but they must also be demonstrably fit for purpose in practice. It should be clear how the legal knowledge generated in those systems informs social and political policy choices as well as advances progress in those regions. Finally, such alternative knowledge must also provide the foundation for legal education in those regions.
